
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 01/28/22 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and must 

specify, in detail, what provision(s) of the tentative ruling they intend to argue and why. 

Counsel or self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her decision to 

appear to argue and of the issues to be argued. Failure to timely advise the Court and counsel 

or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE. 

The Court has no ability to effectively conduct hybrid hearings where some appear by zoom, 

while others appear in person. CourtCall is not an option for law and motion matters due to 

voice quality issues. 

However, if all the parties agree to appear by Zoom with video and audio capability and inform 

the Department by 4 p.m. of their desire and agreement to appear by Zoom the following link is 

to be utilized:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09 
 

Meeting ID: 161 391 3309                                    Passcode: 478010 

 

  1.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS. INTEGRA 
HEARING ON MOTION TO DISMISS CROSS-COMPLAINT 
FILED BY CONTRA COSTA COMMUNITY COLLEGE DISTRICT 
* TENTATIVE RULING: * 
 

Hearing dropped from calendar at the request of the moving party by email on 1/13/22. 
 

  
 2.  TIME:  9:00   CASE#: MSC19-01642 
CASE NAME: ANDERSON VS. SYCAMORE HOMES 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SYCAMORE HOMES ASSOCIATION 
* TENTATIVE RULING: * 
 

Hearing dropped by Court.  Entire action dismissed by Plaintiff on 1/12/22. 
 

  

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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 3.  TIME:  9:00   CASE#: MSC20-00739 
CASE NAME: COLLINS  VS.  O'HARA PARK MIDDLE 
HEARING ON PETITION FOR APPROVAL OF COMPROMISE OF CLAIM 
FILED BY SUZANNE COLLINS 
* TENTATIVE RULING: * 
 

Unopposed motion granted. 
 

  
 4.  TIME:  9:00   CASE#: MSC20-00769 
CASE NAME: LOPEZ VS. LOPEZ WEST PROPERTIES 
HEARING ON MOTION TO STRIKE DEFENDANATS’ MEMORANDUM 
FILED BY STEPHEN LOPEZ 
* TENTATIVE RULING: * 
 

Hearing continued to 2/4/22 by Stipulation. 
 

  
 5.  TIME:  9:00   CASE#: MSC20-00769 
CASE NAME: LOPEZ VS. LOPEZ WEST PROPERTIES 
HEARING ON MOTION FOR RECONSIDERATION OF 9-10-21 ORDERS 
FILED BY STEPHEN LOPEZ 
* TENTATIVE RULING: * 
 

Hearing continued to 2/4/22 by Stipulation. 
 

  

 6.  TIME:  9:00   CASE#: MSC20-00970 
CASE NAME: LAKEITH YOUNG VS. CLIMMIE LEE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CLIMMIE LEE GAMBLE, et al. 
* TENTATIVE RULING: * 
 

Hearing dropped by Court.  Case settled with Settlement Mentor on 1/12/22. 
 

  

 7.  TIME:  9:00   CASE#: MSC20-01199 
CASE NAME: RASHAYLA BROWN VS. MICHAEL BARBANICA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MICHAEL BARBANICA 
* TENTATIVE RULING: * 
 

Hearing dropped by Court.  Notice of Withdrawal of Motion filed 1/26/22. 
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 8.  TIME:  9:00   CASE#: MSC20-01199 
CASE NAME: RASHAYLA BROWN VS. MICHAEL BARBANICA 
HEARING ON MOTION TO STRIKE 
FILED BY MICHAEL BARBANICA 
* TENTATIVE RULING: * 
 

Hearing dropped by Court.  Notice of Withdrawal of Motion filed 1/18/22. 
 

  
 9.  TIME:  9:00   CASE#: MSC20-01199 
CASE NAME: RASHAYLA BROWN VS. MICHAEL BARBANICA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MICHAEL BARBANICA 
* TENTATIVE RULING: * 
 

Hearing dropped by Court.  Notice of Withdrawal of Demurrer filed 1/18/22. 
 

  
10.  TIME:  9:00   CASE#: MSC20-01199 
CASE NAME: RASHAYLA BROWN VS MICHAEL BARBANICA 
HEARING ON MOTION TO STRIKE 
FILED BY MICHAEL BARBANICA 
* TENTATIVE RULING: * 
 

Hearing dropped by Court. Notice of Withdrawal of Motion filed 1/18/22. 
 

  

11.  TIME:  9:00   CASE#: MSC20-02312 
CASE NAME: FIELD VS. MONSANTO COMPANY 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE 
FILED BY HOME DEPOT U.S.A. 
* TENTATIVE RULING: * 
 

Unopposed motion granted. 
 

  

12.  TIME:  9:00   CASE#: MSC21-00630 
CASE NAME: TRACY VS. GREYSTAR PROPERTY MANAGEMENT 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY GREYSTAR PROERTY MANAGEMENT, et al. 
* TENTATIVE RULING: * 
 

Unopposed motion granted. The responses are due not later than 2/10/22. However, the 

court notes that there is a pending OSC concerning the dismissal of the Plaintiff’s case 

set for 1/31/22 at 8.30 a.m. The Plaintiff should not that per the OSC of 9/1/21 good 
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cause needs to be shown as to why the case should not be dismissed for the specified 

failures to prosecute. A response to the OSC by the Plaintiff, if any, must be served and 

filed by 4 p.m. on 1/28/22 to avoid a dismissal on 1/31/22. 
 

  
13.  TIME:  9:00   CASE#: MSC21-00770 
CASE NAME: BERRETH VS. ETIENNE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY LINSAY C. ETIENNE 
* TENTATIVE RULING: * 
 

The court rules as follows on defendant’s Motion to Strike: 

 

1. Denied. 

2. Denied. 

3. Denied. 

4. Denied. 

5. Denied. 

6. Denied. 

7. Denied. 

 

Discussion 

 

The FAC alleges causes of action for Quiet Title, Slander of Title, and Declaratory 

Relief.  According to the complaint, Plaintiff put defendant on title as a one-half owner of 

a house he bought in Oakley in 2015 so he could obtain a loan.  (FAC, ¶ 8, 9.)  

Thereafter, defendant forged plaintiff’s name to a quitclaim deed so that plaintiff and 

defendant would no longer be on record as co-owners of the property.  Rather, defendant 

would appear to own it alone.  (¶ 10, 11.)  In doing this, defendant acted with malice, 

fraud, and oppression.  (¶ 23, 30, 31.)  As a result of plaintiff’s slander of title, plaintiff 

has suffered damages, including emotional distress, and incurred expenses to clear title to 

the property.  Plaintiff also alleges he is entitled to recover punitive damages.   

 

Defendant now moves to strike all requests for damages in the FAC – whether 

compensatory, special, or exemplary – along with requests for “attorney’s fees by statute 

or agreement.”   

 

Punitive damages 

 

The facts supporting a request for punitive damages must be specifically pleaded.  

(See Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166.)  Legal conclusions, 
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such as that the defendant acted with malice, fraud, or oppression, are not enough.  

(See ibid.)  But they can be sufficient if supported by facts.  (See Perkins v. Sup. Ct. 

(1981) 117 Cal.App.3d 1, 6-7. 

 

Here, the complaint alleges that defendant obtained title by forging plaintiff’s 

signature to a quitclaim deed.  That act is sufficient to support an award of punitive 

damages.  (See Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890 

(the malice required implies an act “conceived in a spirit of mischief or with criminal 

indifference towards the obligations owed to others”).  Forgery on an important legal 

document, such as a deed, in order to deprive another person of his property interest is an 

act showing the type of evil motive necessary to recover punitive damages.  (See Davis v. 

Hearst (1911) 160 Cal. 143, 163-164 (evil motive is required); Taylor, supra (willfully 

consuming alcoholic beverages to the point of intoxication, knowing that one must 

thereafter operate a motor vehicle is sufficient); Stevens v. Superior Court (1986) 180 

Cal.App.3d 605, 610-611 (intentional fraud is sufficient); Spinks v. Equity Residential 

Briarwood Apartments (2009) 171 Cal.App.4th 1004, 1005 (changing locks on a tenant 

without following proper eviction procedures is sufficient); Spencer v. Harmon 

Enterprises, Inc. (1965) 234 Cal.App.2d 614, 626-6627 (slander of title through fraud 

is sufficient).)   

 

Therefore, the motion is denied as to specifications 1, 2, and 6. 

 

That plaintiff is being allowed to allege punitive damages does not mean he will 

recover them.  Plaintiff’s request for punitive damages is just that – a request – and one 

that will not be granted if defendant did not forge plaintiff’s name on the deed unless 

there is some other basis for an award of such damages.  

 

Attorney’s Fees 

 

Attorney’s fees are recoverable in an action for slander of title as special damages. 

 

In suits to recover damages for malicious prosecution, sums 

expended by plaintiff to defend the original unfounded 

lawsuit are recoverable. There, attorney's fees paid or incurred 

in defending the original suit are held to be a proper element 

of damages. [Citations.] 

 

Actions for slander of title are analogous to malicious 

prosecution suits. Both are torts based on conduct calculated 

to result in litigation. To clear a slandered title is akin to 
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defending an unfounded lawsuit. Both result in litigation that 

involves attorneys' fees and court costs.  Attorney's fees 

necessarily paid therein are special damages.  (Contra Costa 

County Title Co. v. Waloff (1960) 184 Cal.App.2d 59, 68.)  

 

 Therefore, the motion is denied as to specification number 7. 

 

 Compensatory Damages  

 

 Defendant moves to strike the requests in the Prayer for Compensatory, Special, 

and General Damages on the grounds that the FAC fails to allege exactly what damages 

plaintiff seeks and in what amounts; and fails to allege that plaintiff has suffered from 

pain and suffering so as to warrant general damages. 

 

 As noted above, attorney’s fees are recoverable as special damages in an action for 

slander of title, so the FAC adequately alleges a basis for the recovery of special 

damages.  While a complaint that is not for personal injury ordinarily must allege the 

specific amount of damages requested (CCP § 425.10 (a)(2)), that should not be required 

here because plaintiff is just incurring the attorney’s fees now and the full amount sought 

will not be known until the case has concluded. 

 

 The damages recoverable in an action for slander of title also include general 

damages for the “time and inconvenience suffered by plaintiff in removing the doubt cast 

upon his property.”  (Klem v. Access Ins. Co. (2017) 17 Cal.App.5th 595, 624.)  

Therefore, plaintiff need not allege “pain and suffering” to be able to recover general 

damages here.   

 

 In addition, libel and slander are considered personal injuries for certain purposes.  

Therefore, the court will not require the statement of a specific amount of general 

damages here.  (See CCP § 425.10 (b); Austin v. Regents of University of California 

(1979) 89 Cal.App.3d 354, 359.)   

 

 A complaint for slander of title seeking money or damages should normally at 

least allege the types of damages being sought, just as a complaint for personal physical 

injuries will ordinarily allege that the plaintiff has suffered medical bills and wage losses.  

However, the court will not strike the request for compensatory damages for that reason 

alone.  Defendant can easily learn the damages that plaintiff seeks by serving a Request 

for Statement of damages (CCP § 425.11) or by conducting discovery.  If damages were 

an element of plaintiff’s causes of action and he had alleged no damage of any type 

whatsoever, the court might rule differently.  But plaintiff has clearly alleged the right to 
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recover one or more types of damages. 

 

 For all these reasons, the motion is denied as to specification numbers 3, 4, and 5. 
 

  
14.  TIME:  9:00   CASE#: MSC21-01120 
CASE NAME: ORME VS. CURRY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY THE LAW OFFICE OF TERANCE ORME 
* TENTATIVE RULING: * 
 

Appearances required. 

 

Subject to the availability on the date specified of all parties whose presence is necessary, 

the parties are ordered to appear for a mandatory judicial settlement conference on 

February 24th at 1.30 p.m.   

 

Mr. Orme is ordered to apprise the court at the hearing on January 28, 2022 about 

the status of the settlement with SKIP:  in other words, does SKIP still consider the 

settlement effective?  is SKIP still willing to pay the $15,000?  Does SKIP have 

the $15,000 or are the funds in Mr. Orme’s Attorney-Client Trust Account? 

 

Because the judicial settlement conference is unlikely to be productive unless SKIP and 

its attorney are also in attendance, Mr. Orme is ordered to contact them and request their 

attendance at the settlement conference as well.   

 

If the case does not settle at the judicial settlement conference, the court will set a new 

date for the hearing on plaintiff’s motion for summary judgment/adjudication and will 

issue a tentative ruling in the usual time and manner.  The court will also consider then 

whether this case should be transferred to the court of limited civil jurisdiction.  
 

  
15.  TIME:  9:00   CASE#: MSC21-01120 
CASE NAME: ORME VS. CURRY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

Continued to 2/24/22 at 1.30 p.m. 
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16.  TIME:  9:00   CASE#: MSN16-1620 
CASE NAME: CITY OF OAKLEY VS. JAMES SCELSI 
HEARING ON MOTION TO APPOINT RECEIVER TO CARRY OUT JUDGMENT 
FILED BY CITY OF OAKLEY 
* TENTATIVE RULING: * 
 

Plaintiff the City of Oakley’s motion for appointment of a receiver is granted. 

The motion is granted in full as requested in the notice of motion. Plaintiff shall 

prepare an order that includes the same terms as the proposed order, but also incorporates 

this ruling.  

The Court notes that the proposed order lists the receiver’s hourly rate at $250, but 

the Randolph declaration states a normal hourly rate of $275. (Proposed Order ¶F(1); 

Randolph decl. ¶13.) The Court will sign the proposed order with a $250 hourly rate.  

The City sued the Defendants for nuisance abatement related to a property located 

in Oakley. The parties stipulated to a judgment. The City is now seeking the appointment 

of receiver the enforce the judgment in this case. Code of Civil Procedure section 

564(b)(3) allows the Court to appoint a receiver “[a]fter judgment, to carry the judgment 

into effect.” 

While a receiver is a drastic remedy to be employed only in exceptional 

circumstances, receivers can be, and often are, appointed to enforce a judgments for cases 

related to nuisance. (See, City and County of San Francisco v. Daley (1993) 16 

Cal.App.4th 734, 744.) In addition, the “availability of other remedies does not, in and of 

itself, preclude the use of a receivership”, but is something for the court to consider when 

deciding whether to appoint a receiver. (Id. at 745.)  

On August 27, 2021 a judgment based on the parties’ stipulation was entered in 

this case. That judgment required Defendants to remove a large number of items from the 

property within 60 days. The items include: all tires, all construction material, all scrap[s] 

of wood, all vehicles and all garbage and debris from the Defendants’ property. 

(Judgment ¶1(a)-(n).)  

On October 29, 2021, a Code Enforcement Officer for the City of Oakley went to 

the property. (Baldwin decl. ¶8.) Among other items on the property, she found: 200 tires, 

construction materials, 9 scrap wood piles, 5 RVs/campers, 11 trailers, 4 tractors, 18 

utility/ dump trucks and 18 vehicles / partial vehicles. (Baldwin decl. ¶9 and ex. A.) 
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The Code Enforcement Officer concluded that Defendants have not completed their 

obligations under the judgement. (Baldwin decl. ¶8.)  

Defendants argue that they have been working on cleaning up the property. 

Defendant Scelsi has removed a lot of items from the property. (Scelsi decl. ¶ 4.) Scelsi, 

who lives out of state, works on the property when he is in town, but has found it difficult 

to hire help during the pandemic. (Scelsi decl. ¶ 8.) The property has been listed for sale 

since 2020 and there are some interested parties. (Scelsi decl. ¶ 4.) Scelsi also notes that 

he had to care for his girlfriend / partner, which made it difficult to work on the property 

in 2020. (Scelsi decl. ¶ 9.)  

Scelsi’s declaration does not convince the Court that this motion should be denied. 

The evidence shows that Scelsi has been trying to abate the nuisance, but it also shows 

that he is unable to do clean up the property in a timely manner. There is no evidence that 

the nuisance will be abated in the next few weeks or that the property is about to be sold 

to someone that can timely abate the nuisance. 

Defendants were required to comply with the judgment by late October 2021. 

They did not. It is not three months later and there is still no indication that Defendants 

have complied with the judgement in this case. The evidence does not show substantial 

compliance with the judgment. There is no indication that Defendants are weeks away 

from compliance. Finally, the failure to abate a nuisance results in continuing harm to the 

public and to the City Oakley.  

The Court finds that the appointment of a receiver is appropriate in this case.  

In opposition, Defendants cite to Medipro Medical Staffing LLC v. Certified 

Nursing Registry, Inc. (2021) 60 Cal.App.5th 622. Medipro Medical Staffing is 

distinguishable as that case involved the appointment of a receiver to enforce a money 

judgment, which is not the case here. Even if the Court were to apply the three-element 

test proposed listed in the opposition, the Court would still find that the appointment of a 

receiver is appropriate here. First, the appointment of a receiver is a reasonable and 

necessary means to enforce this judgment because Defendants have not been able to 

comply with the judgment and are three months past the deadline for compliance. 

Second, this is not a collections case where there are other, less drastic options available 

to enforce a judgment. And third, the continuance of the nuisance is detrimental to the 

public and the City.  
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The City proposes that Kevin K. Randolph and GS Strategies, Inc. be appointed 

receiver in this case. Randolph is an experienced receiver, having been a receiver in 

nearly 200 Health and Safety Code and illegal land use violation cases. (Randolph decl.) 

The Court finds that GS Strategies, Inc. should be the receiver in this case with Randolph 

as the receiver’s representative. 

 

  
17.  TIME:  9:00   CASE#: MSN21-1749 
CASE NAME: DEVICE DEVELOPMENT VS. SAUSAL CORPORATION 
HEARING ON MOTION TO/FOR VACATE JUDGMENT 
FILED BY SAUSAL CORPORATION 
* TENTATIVE RULING: * 

 

The hearing on the motion is continued to 9:00 a.m. on February 25, 2022. The moving 

party shall file an updated status report regarding the Arizona action by no later than 

February 14, 2022. If the content of that report is disputed in any way, a response should 

be filed no later than February 21, 2022. 
 

  
18.  TIME:  9:00   CASE#: MSN21-1890 
CASE NAME: EUGENE HUFF VS. CONTRA COSTA COUNTY 
HEARING ON PETITION FOR PEREMPTORY WRIT OF MANDATE 
FILED BY PETITIONERS 
* TENTATIVE RULING: * 
 

Petitioners Eugene Huff, Jonah Nicholas, and Diogenes Shipp (collectively 

“Petitioners”) seek a writ of mandate directing Respondents Contra Costa Community 

College District (“District”) to comply with their California Public Records Act 

("CPRA") request. Petitioners have filed a separate action against Respondents for 

violations of provisions of the California Labor Code, Education Code and Government 

Code (Case No. C21-02408).  

The court has read and considered the moving papers, as well as the opposition 

and reply papers, and renders the following tentative decision.  

 As set forth below, the writ is granted in part and denied in part. As further set 

forth below, the Court orders that the Report be submitted for in camera review and that 

Petitioners provide an accounting of requested attorney’s fees. The Report must be 

submitted within two (2) days of this order and the court will set a hearing on the results 

of that review for February 4, 2022 at 11.15 a.m. 
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 I. Background 

Petitioners bring this action against Respondents for unjustifiably 

withholding public records in response to their requests. The requested documents 

relate to Petitioners’ claims of retaliation and violation of whistleblower protections 

by Respondents.  

Petitioners were high ranking administrative employees of Respondent who each 

filed a complaint pursuant to District policy for claims of retaliation. As part of the 

investigation into Petitioners’ claims, the District hired attorney Jessica Armijo 

(“Armijo”) as an independent investigator in September 2020. Petitioner Shipp knew of 

the contract with Armijo because of his employment position at the time but was not the 

person that contracted with Armijo. After a variety of delays, Armijo submitted her 

investigative report (hereinafter “Report”) to the District. On July 27, 2021, Petitioner 

Nicholas submitted a CPRA request to Respondent seeking the “investigative report 

compiled by Jessica Armijo” as it was in the public interest to release it. (Petition Ex. D). 

Petitioner Nicholas repeated his request on July 30, 2021. (Ex. E). On August 5, 2021, 

Respondents denied the CPRA request, refusing to turn over the Report and all of 

Armijo’s work products. (Ex. F). On August 19, 2021, Petitioner Nicholas’ counsel 

repeated the CPRA request which was again denied on August 26, 2021.  

 On August 2, 2021 Nicholas’ counsel submitted a further CPRA request on behalf 

of the three Petitioners. In this request, Petitioners sought not only the investigative 

reports relating to each Petitioner, but also the documents relating to an investigation into 

Silvester Henderson prepared by Titan Group. (hereinafter “Titan documents”). (Ex. I). 

They also requested any and all complaints against Chancellor Bryan Reese. (Id).  

 On August 30, 2021, Respondents again denied the CPRA request. As to the 

requests for investigative reports, Respondents denied their release based on attorney-

client privilege and deliberative process privilege. (Ex. J). As to the Henderson 

documents, Respondents also claimed privilege and privacy concerns. (Id). The request 

for complaints against Chancellor Reese were denied for the same reasons, as well as for 

being vague and unduly burdensome.  

 After a flurry of requests and denials between counsel for the parties, some 

documents were released to Petitioner Shipp though mostly redacted and not including 

the Report. (Ex. N). On October 14, 2021, Petitioners filed a Petition for Writ of Mandate 

ordering compliance with the CPRA. Respondents’ ex parte request for a stay pending 

mediation was denied. Respondent answered the petition, asserting defenses including 

privilege, lack of significant public interest, and bad acts.   
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 II. Evidentiary Matters 

Neither party raised any evidentiary matters. 

 

 III. Standard 

“A writ of mandate may be issued by any court to any inferior tribunal, 

corporation, board, or person, to compel the performance of an act which the law 

specially enjoins as a duty resulting from an office, trust, or station.” Code Civ. Proc., 

§ 1085 (a). In other words, a court may only issue a writ of mandate if the petitioner 

establishes (1) a clear, present ministerial duty on the part of the respondent; (2) a 

correlative clear, present and beneficial right in the petitioner to the performance of that 

duty; and (3) no plain, speedy, and adequate alternative remedy exists. Rutgard v. City of 

Los Angeles (2020) 52 Cal.App.5th 815, 824 (citations omitted). 

Under the CPRA, a party who has requested records that the public agency has 

withheld may seek a writ of mandate to compel the disclosure of the records if the public 

records were unjustifiably withheld. (Govt. Code §§ 6258, 6259(a) and (b).)  

California courts have not addressed who bears burden to prove whether document 

is "public record" under Govt. Code § 6252(e)). Regents of Univ. of Cal. v Superior Court 

(2013) 222 Cal.App.4th 383, 398, n. 10. Respondents do not dispute that the requested 

records are public records and therefore the Court proceeds to review whether the records 

are exempt from disclosure under the grounds asserted by Respondents. The writ is 

decided on the basis of a review of the records (if permitted), the papers filed by the 

parties, any oral argument, and additional evidence as the court may allow. Govt. Code 

§6259(a). 

 

 IV. Discussion 

There is a presumption in favor of the public's access to public records under 

the CPRA. A.C.L.U. of Nor. Cal. v. Sup. Ct. (2011) 202 Cal.App.4th 55, 66-67. 

In enacting the CPRA, the legislature declared that “access to information concerning 

the conduct of the people's business is a fundamental and necessary right of every person 

in this state.” Ca. Govt. Code §6250. Exemptions from disclosure are therefore narrowly 

construed. ACLU 202 Cal. App. 4th at 67; Cal. Const. Art I, § 3(b).) As the parties 

opposing disclosure, Respondents bear the burden of demonstrating an exemption from 

disclosure applies and that the records were justifiably withheld. Id. at 66-67.; Govt. 

Code §§ 6259(a) and (b).)  Because the CPRA is modeled after the federal Freedom of 
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Information Act (FOIA), federal judicial construction of that statute is also useful. BRV, 

Inc. Cal.App.4th 742, 756. 

A. Armijo Investigative Report  

 1. Attorney Client Privilege/Work Product Privilege  

Section 6254(k) exempts from disclosure those “records, the disclosure of which is 

exempted or prohibited pursuant to federal or state law, including, but not limited to, 

provisions of the Evidence Code relating to privilege.” Thus, records protected by 

the attorney-client privilege or attorney work product doctrine are expressly exempted 

from disclosure under the CPRA. League of California Cities v. Superior Court, 241 Cal. 

App. 4th 976, 986-987. The attorney-client privilege is “a privilege to refuse to disclose, 

and to prevent another from disclosing, a confidential communication between client and 

lawyer…” Evid. Code §954). The privilege applies to all forms of communication, not 

just that made in anticipation of, or during, litigation. Zurich American Ins. Co. v. 

Superior Court (2007) 155 Cal. App. 4th 1485, 1495.   

 The work product privilege is a related doctrine that is codified at Ca. Civ. Pro. 

§2018.030: 

(a)  A writing that reflects an attorney’s impressions, conclusions, 

opinions or legal research or theories is not discoverable under any 

circumstances. 

(b) The work product of an attorney, other than a writing describing 

described in (a) is not discoverable unless the court determines that denial 

of discovery will unfairly prejudice the party seeking discovery in preparing 

that party's claim or defense or will result in an injustice. 

Although the language of §2018.030 appears to give absolute protection to documents 

that fall within the confines of (a), case law has carved out an exception. Specifically, 

the work product doctrine does not apply where the attorney has waived the privilege. 

Wellpoint Health Networks, Inc. v. Superior Court (1997) 59 Cal.App.4th 110, 128. 

The attorney-client privilege can also be waived. (Id). 

 

 There does not appear to be any suggestion that the Report is anything other than 

work product and/or protected by the attorney-client privilege. Indeed, the contract 

between Armijo and Respondents specifically states “the Firm’s communications, work 

product, and the final report will be protected from disclosure pursuant to the attorney-

client privilege, unless waived by the Client.” (Opp. Ex. B). The court takes note of the 

Respondents’ lengthy discussion of Petitioner Shipps’ involvement in the procurement of 
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the contract with Armijo but finds Respondents’ allegations to be irrelevant to the 

instant matter. 

  

“The party opposing the privilege must bear the burden of showing that the 

claimed privilege does not apply or that an exception exists or that there has been an 

expressed or implied waiver.” Lipton v. Superior Court (1996) 48 Cal. App. 4th 1599, 

1619. The concept of implied waiver has been recognized in California. First, both the 

attorney client privilege and the work product privilege waiver can be raised “where the 

holder of the privilege has, without coercion, has disclosed a significant part of the 

communication or has consented to disclosure made by anyone.” Oxy Resources 

California LLC v. Superior Court (2004) 115. Cal. App. 4th 874, 891.  

Petitioners argue that the Respondent has impliedly waived the privilege because 

it disclosed significant portions of the Report in its administrative decision. In support of 

its contention, the Petitioner has provided the court with a document detailing the various 

instances in the administrative decision that directly quote from or reference the Report 

in detail. (Petitioner’s Memo in Support, Ex. B). The Court has also read through the 

administrative letters themselves. (Petition for Writ, Exs. A-C). Petitioner accurately 

captures the fact that the administrative decisions heavily reference the Report and 

contain a myriad of direct quotations.  

What constitutes a “significant disclosure” is not defined and is therefore a matter 

of judicial interpretation. Transamerica Title Ins. Co. v. Superior Court (1987), 188 

Cal.App.3d 1047, 1052. However, the disclosure must reveal enough substantive 

information so that the specific content of the communication has been disclosed. 

Southern Calif. Gas. Co. v. Public Utilities Comm’n (1990) 50 Cal. 3d 31, 49. For 

instance, the disclosure that a party consulted with an attorney on specific issues in a case 

without specific details, does not constitute a “significant disclosure.” Mitchell v. 

Superior Court (1984) 37 Cal. 3d 591. Likewise, vague and preliminary responses on 

interrogatories by an attorney are not “wide in scope and deep enough” to render the 

disclosure significant. Travelers Ins. Co. v. Superior Court (1990) 50 Cal. 3d 31. On the 

other hand, if a party testifies as to not only the existence of a letter, but also as to the 

contents of the letter, the privilege may be waived. Julrik Prods v. Chester  (1974) 38 

Cal. App. 3d 807.  

 Here, Respondents took direct, and at times, lengthy quotations from the Report 

and included them in the administrative decisions. For example, in the Huff 

administrative decision, the investigator’s report is cited in nearly every paragraph, giving 

specific details about her interviews as well as the attorney’s findings and conclusions. 
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The administrative decision contains numerous quotations from the Report and often 

includes direct statements about the attorney’s conclusions and findings within the 

Report. The administrative decision also contains numerous quotes that are attributed to 

specific and named individuals. Based on the extensive information from the Report 

relied upon in the decision, the quoted and cited material in the administrative decision 

would seem to contain significant disclosures from the Report.  As such, Petitioners’ 

argument that Respondents have waived their privilege is persuasive.  

 The Court would also note, briefly, that the Report may be fully discoverable 

in the ancillary matter if Respondents intend to inject the matter of adequacy of the 

investigation.  This is because “if an employer  hopes to prevail by showing that it an 

employee's complaint and took action appropriate to the findings of the investigation, 

then it will have put the adequacy of the investigation directly at issue, and cannot stand 

on the attorney-client privilege or work product doctrine to preclude a thorough 

examination of its adequacy. The defendant cannot have it both ways.” Wellpoint Health 

Networks Inc. 59 Cal.App.4th at 128.  

   2. Deliberative Process Privilege 

 

  Ca. Govt. §6255 provides an exemption to public records disclosure where the 

“public interest served by not disclosing the record clearly outweighs the public interest 

served by disclosure of the record.” This exemption is referred to as the “deliberative 

process privilege” which protects “mental processes by which a given decision was 

reached” and “the substance of conversations, discussions, debates, deliberations and 

like materials reflecting advice, opinions, and recommendations by which government 

policy is processed and formulated.” ACLU, N.Ca. v. Superior Court (2011) 202 

Cal.App.4th 55, 75 (citations omitted). The key question in determining whether the 

privilege applies is whether “the disclosure of materials would expose an agency’s 

decision-making process in such a way as to discourage candid discussion within the 

agency and thereby undermine the agency’s ability to perform its function.” Id at 75-76. 

It is clear that “not every disclosure which hampers the deliberative process implicates 

the deliberative process privilege. Caldecott v. Superior Court  (2015) 243 Cal.App.4th 

212, 234 (citing Citizens for Open Government v. City of Lodi (2012) 205 Cal. App. 4th 

296, 305. The deliberative process privilege is not absolute. If the privilege is found to 

apply, then the court must engage in a balancing act, weighing the public’s interest in 

disclosure against the agency’s interest in confidentiality. Times Mirror Co. v. Superior 

Court (1991) 53 Cal. 3d 1325. 
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 Respondents argue that the privilege applies because the Report was used as part 

of the decision-making process on whether the Petitioners’ claims for retaliation were 

well-founded. That is, because the Report was a “deliberative aid” used by the Board 

to exercise its government functions, it is exempted from disclosure. In response, 

Petitioners assert that there is an exemption to the privilege where the underlying issue 

(retaliation for whistleblowing)  implicates the decision-making process of the agency 

claiming privilege. 

 

 As an initial matter, the court is not convinced that the deliberative process 

privilege even applies in this case. The deliberative process privilege is designed to 

protect against disclosure of materials that were used in the formation of “important 

public policy.” Soto v. City of Concord (N.D.Ca 1995), 162 F.R.D. 603, 612. Where the 

requested materials are related to recommendations of particular personnel matters, and 

not to creating policy, the privilege does not apply. Anderson v. Marion County Sherriff’s 

Department (SD, Ind 2004), 220 F.R.D. 555. Furthermore,  the privilege is inapplicable 

where the decision-making process is itself the subject of litigation. Id; see also, Waters 

v. US Capitol Police Board (DDC 2003) 216 F.R.D. 153. However, assuming that the 

privilege did apply to the Report, the court must determine whether public interest is 

better served through non-disclosure or through disclosure.  

 

 The Third District’s decision in BRV Inc. v. Superior Court (2006) 143 

Cal.App.4th 742 is instructive. In BRV Inc., a school district had received multiple 

complaints about the conduct of Robert Morris, the district superintendent and  high 

school principal. The school board then hired a private investigator (Davis) to investigate 

the complaints against Morris. Davis conducted multiple interviews and written 

summaries and provided the same to the board in closed session. Shortly thereafter, 

Morris resigned from his position conditioned on the non-disclosure of the investigative 

findings. After some complainant’s released their copies of the investigative findings to a 

media outlet (BRV), BRV sought the entire report on the superintendent pursuant to the 

CPRA. Although it recognized the superintendent’s right to privacy, it found that the 

public interest was substantial: 

The public has a significant interest in the professional competence 

and conduct of a school district superintendent and high school principal. 

It also has a significant interest in knowing how the District's Board 

conducts its business, and in particular, how the Board responds to 

allegations of misconduct committed by the District's chief administrator. 

143 Cal. App. 4th at 757.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   01/28/22 

 

- 17 - 

In allowing the report to be disclosed, the court noted that “the public's interest in 

understanding why Morris was exonerated and how the District treated the accusations 

outweighs Morris's interest in keeping the allegations confidential.” 

 Here Petitioners seek the Report because they are alleging that the District’s 

process by which it handles serious complaints of retaliation and whistleblower should be 

open to the public. They are in essence alleging that the deliberative process of how the 

District internally decides these matters is itself subject to scrutiny. As such, the court 

does not find that this privilege applies.   

   3. Unwarranted Invasion of Privacy 

 Respondents also assert that the Report is exempt because the privacy rights of the 

witnesses who were interviewed need to be protected. Respondents further state that 

redactions will be insufficient to offer protection because it will be too easy to ascertain 

the identities based on statements. In support they rely on ACLU v. Deukmeijein  (1982) 

32 Cal. 3d 440 in which disclosure of names of individuals associated with organized 

crime was not allowed. In denying the disclosure, the court in ACLU noted the nature of 

organized crime and the impact of being on such a list, and further found that redactions 

would limit the relevance of the information provided. On the other hand, in BRV, Inc. 

the court recognized redaction as the appropriate remedy to protect the privacy of 

students and parents who were witnesses while still allowing the report itself to be made. 

Given the substantial interest the public has in knowing how the District handles 

discrimination and retaliation complaints, releasing the Report with redactions offers a 

solution. Thus Respondent’s argument to the contrary is not persuasive. 

   4. Public Interest Weighs In Favor of Non-Disclosure 

 Respondents finally argue that the Report does not serve the public interest. First 

they argue that the Report was commissioned improperly because Petitioner Shipp was 

involved in selecting the investigator, and because some of the Petitioners were involved 

in processing the initial complaints. They further argue that the Report is faulty and “not 

consistent with industry standards.” Finally they assert that the Petitioners are improperly 

using the CPRA to obtain materials related to a private employment dispute and that this 

is better suited to the discovery process.  

 Respondents relied heavily on the Report within the administrative decisions to 

show that the District takes allegations of retaliation seriously. The concerns with the 

acquisition of the Report did not preclude their reliance on the Report to provide them 

with substantial factual findings and conclusion. Respondents did not provide any case 
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law to explain how these two allegations about the Report render it undisclosable. 

The further argument that the CPRA request was improper because the Petitioners are 

also involved in private litigation is meritless. The CPRA is clear that “any” person may 

request public records, not just members of the public who are uninvolved in litigation.  

 The Court finds that none of the purported exemptions apply to the Report. 

As such, the Respondents did not have proper grounds for denying the Petitioners’ CPRA 

request as to that Report.  

Given the importance of the attorney-client privilege, the Court is reluctant to 

order the release of the Report without first reviewing it in camera to determine whether 

the disclosures were in fact significant relative to the entire Report. Respondents are 

ordered to produce the Report for in camera review within two (2) days of this order. At 

the time of delivery, the Respondents are ordered to inform the court as to whether one of 

their defense will be adequacy of the investigation. If the court finds it is disclosable, then 

it will order the redaction of any names and identifying information of any witnesses.  

  B. Titan Group & Silvester Henderson Investigation 

 Petitioners request “any and all documents regarding the investigation conducted 

by the Titan Group concerning Sylvester Henderson” as well as “any and all documents 

concerning any communications regarding the investigation by the Titan Group which 

were addressed to members of the Governing Board of the District.” (Petition Ex. I). 

According to the Petitioner, Titan Group was hired by District Human Resources 

Department to investigate allegations of misappropriation of District funds by certain 

employees. (See Titan Letter at Ex. K).  In particular, that Mr. Henderson was paying 

students to enroll in his courses and allowing them to drop after “census” day. 

The allegation was apparently supported by at least one interview with a student who 

confirmed this allegation. (Petition para 21, 23-24; Ex K). ] The Titan Group document 

goes on to state that District employee Chancellor Bryan Reese interfered with the 

investigation and made promises to Henderson to “shut down” the investigation. 

Petitioner Shipp apparently told Chancellor Reese that he thought the actions were 

unethical, and was then placed on administrative leave.  

The parties dispute how the Petitioners came into possession of the Titan Group 

letter. This is irrelevant to the question of whether the District has a legitimate reason for 

failing to answer the requests under the CPRA. In the letter denying the request, 

Respondents rely on a variety of privileges and the catchall provision found at §6255(a). 

Respondents went on to state: 
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Notwithstanding the above exemptions, after a diligent search, the District 

has not identified any records concerning an investigation of Mr. 

Henderson that has resulted in the District’s determination that a complaint 

against him was “substantial” and “well founded.” Therefore the District 

has no disclosable records that are responsive to this request.  (Pet. Ex. J). 

In their responsive pleading, Respondents argue that complaints against public employees 

and records upon which they are based are only disclosable once there has been a 

determination that the complaint was “substantial” and “well founded.” Christopher 

Duran, counsel for the District and the attorney who advised on the original CPRA 

requests, avers that based on the documents he received from the District, there was no 

substantial and well-founded complaint against Henderson at the time of the request. 

(Duran Decl. ¶8).   

 The requirement that a complaint about a public employee be “substantial and 

well-founded” before disclosable reflects balance between the public right to information 

and the employee’s right to privacy. Marken v. Santa Monika-Malibu Unified School 

Dist. (2012) 202 Cal. App. 4th 1250, 1272. Where the complaint is about a substantial 

matter (as opposed to trivial) and there is “reasonable cause”  to believe some of the 

complaints in a personnel file are well-founded, “the right of public access to the related 

documents exists.” Id; see also Bakersfield v. City School Dist (2004) 118 Cal.App.4th 

1041. A finding that the complaint is true, or that discipline was imposed, is not a 

prerequisite to disclosure. Bakersfield, 118 Cal. App. 4th at 1047.  

 

 In evaluating whether a complaint was well-founded, a court must examine the 

available documents to determine if there is “an indicia of reliability”  to support a 

conclusion that the complaint was well-founded. Id. The only document the court can 

review  to determine whether there is an “indicia of reliability” is the Titan Group letter 

found at Ex. K. Respondents recognize the letter as a “previously confidential, privileged 

communication from Titan Group to the Board.” (Response at p. 14). The court has 

reviewed the letter. The letter is addressed to the Board and is from Titan Group owner 

Edward Saucerman and Attorney/Investigator Joie Grimmett. The letter states that  an 

“anonymous complaint” was made against Mr. Henderson alleging he was paying 

students to enroll in his courses and then allowing them to de-enroll after census was 

taken. An initial investigation was undertaken. Mr. Henderson then is reported to have 

contacted Chancellor Reese about the investigation. A text message within the Titan letter 

purports to be from Reese to Henderson stating that he had sent a “lengthy email 

directing HR to suspend the investigation.” The letter further alleges that Reese removed 

legal counsel and placed a Vice-Chancellor of HR on administrative leave when they 

spoke up about Reese’s actions. The letter finally states that the  Reese appears to be 
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attempting to intimidate Titan Group and that the Board either needs to allow the 

investigation to move forward or sever the relationship with Titan.  

 

 The allegation that a public employee was improperly paying students to attend his 

courses is a substantial allegation. The allegation that a public employee is working with 

the Chancellor to obstruct an investigation and to intimidate investigators is even more 

substantial. Based on the author of the letter’s statement that he has over 32 years of 

experience in this business, and that he was shocked by the Chancellor’s actions suggests 

that the Titan Group complaint was well-founded. In light of the allegations within the 

report of intentional obstruction, the District’s determination that the complaint against 

Henderson was not well-founded is somewhat suspect. The Respondents therefore 

improperly failed to answer Petitioners’ request under the CPRA.   

 

  C.  Complaints against the Chancellor 

 

 Petitioners requested “any all complaints against Chancellor Bryan Reese” and 

“any and all documents relating to any complaints filed by Neal Skapura regarding 

Chancellor Bryan Reese.” (Ex I).  In their response, Respondents state that there were no 

“substantial” and “well founded” complaints and therefore no disclosable records. 

(Response p. 15). They further state that at the time of the CPRA request there were no 

complaints by Neal Skapura and that the District is not under a continuing obligation to 

identify and provide responsive documents. The Court agrees that the scope of inquiry 

as to the appropriateness of the response must be limited to an appropriate time frame. 

See Bonner v. US Dept of State (DC Cir 1991) 928 F. 2d 1148, 1152 (a public agency 

need not chase an “endlessly moving target”). Petitioners are free to file a new CPRA 

request seeking those documents but there was no failure on the part of the District as to 

that request.  

 

 As to the request for documentation relating to complaints against Chancellor 

Reese, the analysis applied to Mr. Henderson is applicable here as well. The Titan Group 

complaint is substantial and well founded. Therefore Respondents arguments for its 

refusal are not persuasive.  

 V. Fees 

A court must award fees and costs to the requester if the requester prevails. Gov. 

Code, § 6259 (d). On the other hand, if the court finds that the requester’s case is clearly 

frivolous, it shall award court costs and reasonable attorney’s fees to the public agency. 

(Gov. Code, § 6259 (e). Petitioners have prevailed on most of their CPRA claims. As 

such the Court is mandated to award attorney’s fees and costs. Petitioner should submit 
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an accounting of the attorney’s fees incurred as a result of the writ proceedings so that the 

Court can make a determination of the amount of fees to be awarded.  

 VI. Conclusion 

The Court has thoroughly reviewed all the evidence and arguments. Petitioners 

have met their burden to show that mandate is warranted. 

 

  
19.  TIME: 10:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC VS. HASSAN 
JURY TRIAL - LONG CAUSE / 15 DAY(S) 
* TENTATIVE RULING: * 
 

Trial date vacated per minutes of 1/24/22 to be reset at the 2/25/22 hearing. 
 

  
20.  TIME: 10:00   CASE#: MSC19-01232 
CASE NAME: NEFERTARI VS. GRUPE MANAGEMENT 
JURY TRIAL - LONG CAUSE / 12 DAY(S) 
* TENTATIVE RULING: * 
 

Trial continued by Stipulation to 11/18/22 at 10:00 a.m. 
 

  
21.  TIME: 10:00   CASE#: MSC20-00970 
CASE NAME: LAKEITH YOUNG VS. CLIMMIE LEE 
JURY TRIAL - SHORT CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 

Trial dropped by Court.  Case settled with Settlement Mentor on 1/12/22. 
 

 

ADD-ONS 

22.  TIME:  9:00   CASE#: MSC15-01014 
CASE NAME: EGHTESAD VS. STATE FARM 
HEARING ON MOTION TO TAX COSTS 
FILED BY NADER EGHTESAD 
* TENTATIVE RULING: * 

 

Motion is denied, the disputed costs are reasonable. 
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23. TIME: 1:30  CASE#:  MS21-0262 
CASE NAME: SEKK INVESTMENTS VS. TAYLOR 
JURY TRIAL ON LIMITED JURIS UNLAWFUL DETAINER 
*TENTATIVE RULING* 

 

Appearance required. 
 

 

 


